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by the Government for the sale of their
land. This action is authorized only
under the following conditions:

(1) Appraisals of all the land, build-
ings, improvements, timber, and crops
of the particular tract are completed
and approved.

(2) A determination is made by the
Division or District Engineer that the
buildings, improvements, and timber
will not be needed, and the harvesting
of timber or crops will not interfere
with construction or operation of the
project.

(3) ENG Form 1565, Agreement for
Removal of Property, will be obtained
from all persons having an interest in
the property to be removed. This agree-
ment will recite the amount which the
owner is willing to have deducted from
the value of the tract as a whole for
the right of removal, which may not be
less than the appraised salvage value of
the buildings, improvements and tim-
ber, and the appraised value of the
crops, as set out in paragraphs (g), (h),
and (i) of this section.

(4) ENG Form 1565 will be obtained
and accepted by the Division or Dis-
trict Engineer, or the Chief of the Real
Estate Division.

(5) If an offer is obtained later, an ap-
propriate reservation must be inserted
in the Offer to Sell to reflect the prior
agreement relative to reservations and
removals of property and the agreed
value of same.

(6) If it is necessary later to file a
declaration of taking on the particular
tract, a copy of the agreement (ENG
Form 1565) will be forwarded with the
correspondence transmitting the dec-
laration of taking assembly for use of
the Department of Justice in the court
action. The agreement by its own
terms will serve as a stipulation as to
the amount to be deducted from the ul-
timate award for the right of removing
buildings, improvements, timber or
crops.

(o) Loss or Damages to Improvements,
Timber, or Crops—(1) Insurance Protec-
tion Against Risks. The Government
does not carry property insurance of
any nature. Vendors, however, may be
advised as to their liability for certain
losses, and that insurance protection
against such risks is optional. When
buildings, improvements, timber, or

crops on land being acquired by the
United States are protected by insur-
ance in effect when acquisition activi-
ties are initiated, the time and method
of cancellation and negotiation for re-
fund on premiums paid will be the re-
sponsibilities of the vendor. In order to
avoid double payments to vendors, any
amounts actually collected by vendors
under the terms of the insurance poli-
cies for damage or loss occurring after
acceptance of the offer by the Govern-
ment will be deducted from the pur-
chase price, regardless of when title is
vested in the United States or the right
to possession is exercised.

(2) Fixing Liability—(i) Prior to Vesting
Title in Government. Buildings, improve-
ments, timber, or crops on land ac-
quired by the United States by pur-
chase or condemnation remain the
property of the vendor until title has
been vested in the United States by de-
livery of a deed of conveyance or filing
of a declaration of taking, and loss or
damage thereto caused by fire, acts of
God, theft or vandalism, before such
vesting of title, will be borne by the
vendor, except as provided below.

(ii) Possession by Government. When
the right to possession has been exer-
cised by the United States under an ac-
cepted Offer to Sell, condemnation pro-
ceeding, or possession has otherwise
been surrendered to and accepted by
the United States, losses arising from
damage to buildings, improvements,
timber, or crops by fire, acts of God,
theft, or vandalism will be borne by the
United States. If, however, prior to
vesting of title, the right to possession
has been exercised, or surrender has
been made and accepted only to part of
the property, and the vendor continues
to use buildings and/or to cultivate or
harvest crops or timber, such loss will
be borne by the vendor as to buildings,
timber or crops retained.

(iii) Title in Government. After title
has vested, losses to buildings, timber
or crops not caused by the willful act
or gross negligence of vendor will be
borne by the United States; provided,
however, that if the vendor continues
in possession of buildings, timber or
crops, after title has vested, and the
deed, stipulation or order of court has
reserved to the vendor the right to re-
move such buildings, timber or crops,
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loss or damage thereto, both before and
after removal, caused by fire, act of
God, theft, or vandalism will be borne
by the vendor, only to the extent of the
amount deducted from the purchase
price, as provided in the deed, stipula-
tion or order of court, for the right to
remove.

(p) Other Reservations. The following
rights may be reserved to the owner
wherever such reservation will be to
the financial advantage of the Govern-
ment and it has been determined by
the Division or District Engineer that
the reservation of the rights will not
interfere with the operation of the
project. These rights may be reserved
in the Offer to Sell and in the con-
demnation estate but only whenever
mutual agreement between the owner
and the Government concerning all
phases of the acquisition except just
compensation has been reached, or by
stipulation for settlement of con-
demnation cases, subject to approval of
revestment, if any, by DAEN-REA.

(1) Rights-of-Way for Stock to Water.
Reservations of rights-of-way will be
permitted for watering stock, in the
case of bona fide livestock operations,
such as dairymen and ranchers. Such
rights-of-way will be limited to a rea-
sonable width and will not be per-
mitted in public access and use areas.
The reservations will be so worded as
not to require the owners to fence the
rights-of-way, but to provide that if
they elect to do so, they must provide
gates at satisfactory intervals to per-
mit crossing of the rights-of-way.

(2) Rights-of-Way for Water Pipeline for
Domestic Use. Reservations of rights-of-
way for water pipelines for domestic
use (household, stock watering, garden,
farm yard, but excluding irrigation)
may be permitted by providing for the
reservation of a temporary or perma-
nent easement.

(3) Rights-of-Way for Water Pipline for
Irrigation Use. (i) In areas where irriga-
tion is commonly practiced, or is of
paramount importance, owners of re-
mainder or contiguous lands will be
permitted to reserve a sufficient real
estate interest to place water pipelines
across Government-owned lands, in
order to obtain financing for irrigation
development and/or in order to be as-
sured of being able to carry on irriga-

tion operations. In ‘‘water rights’’
States (prior appropriation of water
rights), the reservation of such inter-
ests will be permitted only to those
owners who have established water
rights from the State, or who may in
the future obtain such rights. When ir-
rigation is a project purpose, such res-
ervation must be coordinated with the
Bureau of Reclamation.

(ii) Under these circumstances, a
landowner may be permitted to reserve
an easement and right-of-way for a
water pipeline and pumping unit across
the land he conveys, by appropriate
provisions in the offer to sell and in the
deed to the United States. In ‘‘water
rights’’ States, this reservation will be
‘‘for the exercise of established water
rights, although no right to use water
is created hereby.’’ (This phraseology
is to be incorporated in the reserva-
tion.) The reservation will also include
any pertinent provisions considered es-
sential by the Division or District En-
gineer, such as requirement to install
the pipeline underground and at a spec-
ified depth.

(iii) Reservations of this nature will
also be permitted in those cases where
acquisition is by condemnation. In
these acquisitions, the reservation may
be recited in the complaint and dec-
laration of taking, whenever full agree-
ment except as to just compensation
has been reached, or it may permitted
later by stipulation.

(iv) When the project is located in an
area in which the Bureau of Reclama-
tion is developing, or planning to de-
velop, irrigation districts or systems,
prior coordination with the Bureau will
provide that copies of all deeds and
final condemnation judgments which
recite reservations under this para-
graph will be furnished to the local of-
fice of the Bureau. Thereafter, the Bu-
reau of Reclamation will be responsible
for supervising the exercise of the ease-
ments to insure compliance with Rec-
lamation laws.

(v) Plans to provide for irrigation
will be fully covered in the Real Estate
Design Memorandum.

(4) Acquisitions in which these rights
are to be reserved must, of course, be
based on an appraisal of the fair mar-
ket value of the estate to be acquired.
Since the appraisal would probably be
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made originally on the basis that there
would be no reservation, revision must
be prepared whenever the reservation
appears to be appropriate, to reflect
the reduction in severance damages or
other financial advantage accruing to
the Government. Consideration of
counteroffers which include proposals
for these reservations by the landowner
will be based on and compared with the
appraised fair market value of the es-
tate proposed to be acquired. Deposits
with a declaration of taking will be
based on the appraised fair market
value of the estate to be acquired by
the condemnation action.

§ 644.87 Preparation and execution of
offers.

(a) Fee Acquisition Offer Form. The use
of the latest revision of ENG Form 42,
Offer to Sell Real Property, is required
in all authorized projects, except in
those cases where agreements with the
landowners can be fully reflected in an
executed deed, and where the provi-
sions of §§ 644.81(c), 644.82(a), and 664.86
are not applicable or can be fully com-
plied with without the use of an Offer
to Sell. When an agreement as to terms
has been reached with the owner, or a
counteroffer has been received which
will be considered for acceptance or
submitted for consideration by higher
authority, a draft of the offer will be
prepared, with particular attention to
the following instructions:

(1) No changes or interlineations in
the printed portions of the offer form
will be permitted, unless authorized by
the Chief of Engineers, except where
the words ‘‘general warranty deed’’ are
changed to another form of deed.

(2) Insert legal land description of
property to be acquired, or attach de-
scription by Exhibits to be identified
on page 1.

(3) The word ‘‘none’’ should be in-
serted in the blank spaces following
the first and third lines, respectively,
on page 2 of the offer form when title is
being acquired free and clear of all
rights outstanding in third parties and
the vendor is not permitted to except
or reserve any right or interest in the
property to be conveyed to the Govern-
ment.

(4) Particular attention is directed to
§ 644.86, regarding exceptions and res-

ervations and outstanding rights in
third parties. No exceptions or reserva-
tions of crops, timber, buildings and
improvements, subsurface rights, or
any other interest will be incorporated
in any offer to sell unless the required
approvals have first been obtained.

(5) In any case where the offer form
deviates from the standard approved
forms or contains any conditions, ex-
ception, or reservation contrary to
these instructions, the assembly will
be forwarded to HQDA (DAEN–REA)
WASH DC 20314 for consideration with
the recommendations of the Division
and District Engineer. This may be
done at the same time a counteroffer is
submitted to DAEN–REA in accordance
with § 644.84(d).

(6) The landowner’s name will be set
forth in the offer in the exact way in
which it appears on record.

(7) When it is necessary for a cor-
porate agent, fiduciary, or any person
other than an individual owner to exe-
cute the offer, satisfactory evidence of
the authority to act for the owner
must be attached to each of the copies
of the Offer to Sell.

(8) Where it is necessary to attach
sheets to the offer in order to fully set
forth the terms of reservations, excep-
tions, or outstanding rights in third
parties, such additional sheets must be
securely attached and initialed by all
parties signing the Offer to Sell.

(9) The name and address of the per-
son or persons to whom notice of ac-
ceptance is to be sent must be accu-
rately set forth. The address where the
landowner can be reached after he va-
cates the property, if different from the
address to which the notice is to be
sent, should be obtained.

(b) Submission, Acceptance, and Dis-
tribution of Offers to Sell. (1) For each
purchase transaction, the original offer
and four copies will be signed by the
landowner and spouse, if any. A copy
(5th) will be left with the landowner
when the offer is obtained.

(2) Division and District Engineers,
the Chiefs of the Real Estate Divisions,
and the incumbents of the position to
which authority is delegated as pro-
vided in § 644.84(d) are authorized to ac-
cept offers to sell for the acquisition of
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land or interests in land and ease-
ments, licenses, permits, or similar ac-
quisition instruments: Provided, The
price set forth in the instrument is
within their authority to approve or
has been approved in writing by higher
authority. The Division or District En-
gineer may also delegate to Project
Managers (including the heads of any
field offices with responsibility for real
estate acquisition) authority to exe-
cute real estate instruments by which
land or interests in land are acquired
by agreement with landowners, pro-
vided the consideration set forth in the
instrument is within the approved ap-
praised value or has been approved as
provided in § 644.84(c). Upon approval of
the offer or other instrument requiring
payment to the landowner, a deter-
mination that necessary funds are
available, and acceptance of the instru-
ment under the authority contained in
this subparagraph, the instrument will
be numbered in conformity with exist-
ing regulations and will immediately
be distributed as follows:

(i) Original offers to sell will be re-
tained at the Division or District for
site audit.

(ii) Send signed copy to vendor as
provided in paragraph (b)(3) of this sec-
tion below.

(iii) Attached conformed copy to title
assembly.

(iv) File signed copy with project
records.

(3) Upon acceptance of the Offer to
Sell, the Division or District Engineer
will notify the vendor by transmitting
a signed copy of the contract (accepted
offer) to vendor by ENG Form 53, No-
tice of Acceptance of Offer to Sell Real
Property.

(4) Upon acceptance of the Offer to
Sell, the Division or District Engineer
will notify the using service, in the
case of military acquisition, that the
Offer to Sell has been accepted and
that the Government has ‘‘the right of
immediate occupancy and use of the
land,’’ subject to the terms of the ac-
cepted offer. The land should be clearly
identified to the using service.

(5) Instruments which do not provide
for payments to landowners will be dis-
tributed in accordance with regula-
tions governing such cases.

(c) Easement Acquisition Offer Form.
(1) The use of ENG Form 2970, Offer to
Sell Easement, is required for the ac-
quisition of all types of easement es-
tates, such as flowage, spoil, drainage,
road, railroad, utility, restrictive or
safety (Army and Air Force), clearance
(Air Force), and other required ease-
ment acquisitions, except in those
cases where agreements with land-
owners can be fully reflected in an exe-
cuted deed, and where the provisions of
§§ 644.84(b) and 644.86(d) are not applica-
ble or can be fully complied with with-
out the use of an Offer to Sell. Pages 1
and 2 of ENG Form 2970, containing the
terms and conditions of the acquisi-
tion, are standard and need no modi-
fication. The tract of land in which the
particular easement will be acquired
will be described in Exhibit ‘‘A,’’ and
the easement estate will be set forth in
Exhibit ‘‘B’’ to ENG Form 2970. Divi-
sion Engineers are authorized to ap-
prove deviations in ENG Form 2970 in
all cases where the easement does not
cost more than $500: Provided, That any
deviation from the estates listed in
Figure 5–6 of ER 405–1–12, must have
the prior approval of DAEN–REA.
When easements are being acquired
from a vendor from whom fee is also
being acquired, ENG Forms 42 and 2970
may be combined into one instrument
in order to complete the entire acquisi-
tion as one transaction.

(2) In the acquisition of easements
for rights-of-way for access roads, util-
ity lines, etc., which cross or encroach
upon rights-of-way or property of rail-
road companies, public utility compa-
nies, cities, counties and States, ENG
Form 893, License for Installations
Upon Right-of-Way, may be accepted,
at the discretion of the Division or Dis-
trict Engineer, provided it is deter-
mined that such companies, munici-
palities, counties, or States are not
vested with authority to convey a per-
petual easement and the granting of a
license under the conditions recited in
ENG Form 893 will protect the inter-
ests of the United States and grant suf-
ficient use of the right-of-way or land
for project purposes. Normally a li-
cense of this nature should be obtained
for a nominal consideration. Occasion-
ally it will be necessary to provide for
the payment of a small fee to cover the
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licensor’s engineering and administra-
tive expenses. In such cases, the con-
sideration for the granting of a license
will not exceed $100. In cases where the
licensor demands a consideration equal
to the appraised value of the right to
be acquired, consideration will be given
to the acquisition of a perpetual ease-
ment by condemnation, if the licensor
is not vested with authority to grant
such an easement.

(3) The description of the tract over
which an easement is being acquired
should be prefaced by terminology
similar to that of ENG Form 42 which
makes the tract inclusive of the abut-
ting owner’s interest in contiguous
roads and other easements, if any.

(4) Offer assemblies will be prepared,
accepted, and distributed in the same
manner as provided for fee acquisition,
except that ENG Form 3422, Notice of
Acceptance of Offer to Sell Easement,
will be used.

(d) Payment. After acceptance and
distribution of the offer assembly and
the acquisition is ready for closing,
payment will be made.

(e) Cancellation of Contracts. If, for
any reason, it is necessary to cancel a
contract for acceptance by the Govern-
ment of the Offer to Sell, the cancella-
tion will be effected by using ENG
Form 1572, Agreement for Mutual Can-
cellation of Contract. Upon execution
of this agreement by the landowner
and the Division or District Engineer,
or the Chief of the Real Estate Divi-
sion, distribution of the original and
copies of the agreement will be the
same as for the accepted Offer to Sell.

(f) Transfer of Tracts from Purchase to
Condemnation. If, at any time in the
course of acquisition by purchase, it
becomes apparent that acquisition by
purchase will involve substantial delay
or cannot be accomplished, action will
be taken to acquire the land by con-
demnation.

(g) Acquisition of Land by Donation. (1)
In cases where the acquisition of real
property has been authorized and ap-
proved by donation, ENG Form 42,
Offer to Sell Real Property, or ENG
Form 2970, Offer to Sell Easement, will
be entered into setting forth the terms
and conditions of the donation and con-
veyance to the United States.

(2) The offer, when approved and ac-
cepted, will be distributed in accord-
ance with paragraph (b)(2) of this sec-
tion.

(3) Title clearance and closing of do-
nation cases are processed in the same
manner as any other fee or easement
acquisition.

(h) Vacation of Property by Land-
owners and Tenants—(1) Notice to Land-
owners. From the inception of the
project, landowners and tenants will be
instructed to notify the Division or
District Engineer or Real Estate
Project Manager, in writing, as soon as
they vacate their property; to turn in
their keys whenever possible in order
that the buildings may be kept under
lock; and to keep the Division or Dis-
trict Engineer or Real Estate Project
Office advised of any changes in ad-
dress in order to expedite title clear-
ance, payment, closing action, and the
distribution of funds in condemnation
proceedings. Landowners and tenants
will be informed that, in order to pro-
tect their interests, they should not
move from their property and that the
Government will not require them to
surrender possession until:

(i) They have received notice of ac-
ceptance of an offer granting the Gov-
ernment the right of immediate posses-
sion; or

(ii) They have been served notice of
the filing of a condemnation proceed-
ing by which the Government has ob-
tained the right of possession.

(2) Complete Appraisals Prior to Vaca-
tion. Where an offer is accepted or a
declaration of taking is filed, the indi-
vidual tracts will have been surveyed
and appraised. In condemnation pro-
ceedings for possession, there may be
cases in which individual tract surveys
and appraisals will not have been com-
pleted at the time the condemnation
proceeding is filed. In such cases, land-
owners and tenants will not be required
to surrender possession, and buildings
and improvements will not be removed
or destroyed in the conduct of con-
struction work, until individual ap-
praisals have been completed and pho-
tographs have been procured.

(3) Inspection of Property. (i) As soon
as a landowner or tenant gives notifi-
cation that he is vacating his property,
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or as soon as this information is ob-
tained from any other source, the Dis-
trict Engineer will immediately have a
member of his staff make a personal
inspection of the property and execute
ENG Form 1567, Report on Vacation of
Property. The inspection will be made
with a view of determining whether all
buildings, improvements, and crops on
the land to be acquired, as listed in the
appraisal report, are still on the land
and in substantially the same condi-
tion as they were on the date of the ap-
praisal.

(ii) Where buildings, improvements,
and crops have been removed under a
reservation in the offer, an appropriate
entry will be made in paragraph (3) of
ENG Form 1567.

(iii) Where buildings, improvements,
and crops have been removed or de-
stroyed in the conduct of construction
work on the project, an appropriate
entry will be made in paragraph (3) of
ENG Form 1567.

(iv) It will be determined whether or
not the land is wholly unoccupied and
vacant and whether there is evidence of
present use thereof for farming and
other operations.

(v) The original report will be re-
tained in the real estate project files.
The second copy will be held for the
use of the closing attorneys on pur-
chase cases, or for the use of the local
representative of the Department of
Justice in condemnation cases.

(i) Public Relations. One of the most
difficult problems encountered in the
real estate activities of the Depart-
ment of the Army, particularly from a
public relations standpoint, is that of
the sudden dislocation of families, ten-
ants as well as owners, and the reloca-
tion of these families. Special atten-
tion, therefore, will be given to their
problems.

(j) Payment of Relocation Assistance
and Acquisition. Public Law 91–646 pro-
vides for reimbursement of certain ex-
penses incurred by owners and tenants
who are displaced as the result of Fed-
eral and federally-assisted programs.
Payment of relocation assistance bene-
fits and certain costs incurred by the
vendor in transfer of title to the Gov-
ernment and certain litigation ex-
penses incurred by the owner is pro-
vided for under that Act.

§ 644.88 Other acquisition.
(a) Acquisition From Other Federal De-

partments and Agencies—(1) Transfers.
Transfers will be obtained from other
Government agencies after issuance of
real estate directives. Muniments of
title will be obtained from the trans-
ferring agency, if possible, and be for-
warded to HQDA (DAEN–REP) WASH
DC 20314, with the original transfer let-
ter or document. Title 10 U.S.C. 2571
authorizes transfer of real property
within the Department of Defense (10
U.S.C. 2662).

(2) Permits. Upon receipt of a proper
request from an authorized command,
service or agency, Division or District
Engineers and the Chiefs of the Real
Estate Divisions are authorized to ob-
tain, accept, and renew permits from
other Government departments or
agencies for the temporary (five years)
use of land (except public domain for
Air Force) and buildings. The use of
over 500 acres of public domain land
must have prior approval by the Assist-
ant Secretary of Defense (MRA&L) pur-
suant to Department of Defense Direc-
tive 4165.12.

(b) Withdrawal of Public Domain Lands
and Right-of-Entry Permits for Tem-
porary Use. (1) Withdrawal of public do-
main lands will be necessary if a site is
selected for construction and/or there
is a continuing military use. Except in
time of war, withdrawals in excess of
5,000 acres for military use must be by
authority of an Act of Congress (Pub.
L. 85–337, 43 U.S.C. 156).

(2) Requests for withdrawal of public
domain land will be made to the appro-
priate State or Regional Supervisor of
the Bureau of Land Management
(BLM), Department of the Interior, by
the Division or District Engineer, pur-
suant to 43 CFR part 295, as soon as a
real estate directive is issued.

(i) If use the of land is needed
promptly to meet a construction dead-
line or for other use, the request for
withdrawal will contain this informa-
tion, and the BLM supervisor will be
requested to expedite submission of his
report to BLM in Washington, and to
publish the proposed withdrawal in the
FEDERAL REGISTER as soon as possible.

(ii) A copy of the request will be for-
warded to HQDA (DAEN–REA) WASH
DC 20314 (with a copy to HQ, USAF
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